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FRA Orientation in Kalahandi and Rayagada in view of OMC Judgment: Design and 

Method 

 

The Context of the Orientation Sessions: The Supreme Court Judgment in the matter of 

Orissa Mining Corporation vs Ministry of Environment and Forests 

 The Hon’ble Supreme Court of India in Writ Petition (Civil) No. 180 of 2011 in Orissa 

Mining Corporation vs Ministry of Environment and Forests has delivered a judgment dated 

April 18 2013 wherein there are specific directions to the State of Orissa as well as 

Ministryof Tribal Affars with regard to compliance to the Hon’ble Supreme Court 

Judgment and ensuring Forest Rights Claims in the districts of Rayagada and Kalahandi 

among other observations. Paras 56, 57, 58, 59, 60 and 62 of the said judgement guide the 

process that needs to be followed in eliciting the views of the Gram Sabhas on the issue of 

cultural and religious rights and ensuring that community claims are entertained and finalized 

in accordance with Forest Rights Act. The said paras also emphasise the central role of Gram 

Sabha in adjudicating upon forest rights claims in the said area of BMP. 

The proposed orientation sessions have been designed in light of the directions of the Hon’ble 

Supreme Court to make the tribal communities and the Gram Sabhas in the BMP area aware 

of the SC Judgment and their rights which are briefly discussed below: 

A. The Constitutional Safeguards For Tribals In Schedule V Areas: 
 
“Articles 25 and 26 of the Constitutionareintended to be a guide to a community of life and 

social demands. The above mentioned Articles guarantee them the right to practice and 

propagate not only matters of faith or belief, but all those rituals and observations which are 

regarded as integral part of their religion. Their right to worship the deity Niyam-Raja has, 

therefore, to be protected and preserved”. (para 55)  

 
 

B. Role of  Gram Sabhasas envisaged in the Judgment : Safeguarding individual 

rights, community rights, customary rights and religious rights under FRA  
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The Court has clearly mandated that the Gram Sabha is the key authority responsible and 

empowered for safeguarding individual rights, community rights, customary rights as well as 

religious rights of the tribals.More importantly the judgment emphasizes that the questions 

relating to religious rights including right of worship of the tribal communities in the 

Niyamgiri Hills have to be considered by the Gram Sabha. The judgment holds that 

questionssuch as whether STs and other TFDs, like DongariaKondh, KutiaKandha and 

others, have got any religious rights i.e. rights of worship over the Niyamgiri hills, known as 

Nimagiri, near Hundaljali, which is the hill top known as Niyam-Raja, have to be considered 

by the Gram Sabha. (Para 58).Gram Sabha can also examine whether the proposed mining 

area Niyama Danger, 10 km away from the peak, would in any way affect the abode of 

Niyam-Raja. Needless to say, if the BMP, in any way, affects their religious rights, especially 

their right to worship their deity, known as Niyam Raja, in the hill top of the Niyamgiri range 

of hills, that right has to be preserved and protected (Para 58).  

 

BOX-I    

Legal Provisions Defining Role of the Gram Sabha 

a. Individual/ Community Rights  

The Gram Sabha has been vested with powers to process individual and community rights of 

the tribals under Section 6 of the FRA. The Section confers power on the Gram Sabha to 

process for determiningthe nature and the extent of individual or community forest rights that 

may be given to forest dwelling STs and other TFDs, by receiving claims, consolidating 

them, and verifying them and preparing a map, delineating area of each recommended claim. 

 

b. Customary/Religious Rights 

The Gram Sabhahas been given powers to secure customary and religious rights of tribals 

under Section 4(d) of PESA and under FRA. This section confers an obligation on the Gram 

Sabha to safeguard and preserve the traditions and customs of the STs and other forest 

dwellers, their cultural identity, community resources etc. 

 

What is significant to note here is that while there are clear directions in the FRA, and its 

corresponding rules and guidelines for securing the individual and community rights of 

thetribals, there are no such details for securing the religious and culturalrights. This 

obviously flows from the Constitution as emphasized by the Supreme Court.  
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C. SC Observation on the Nature of Fresh Claims that can be filed: 

 

The Hon’ble Court has observed that the issue as to whether the BMP affects the religious 

rights especially their right to worship their deity – Niyamraja has not been placed before the 

Gram Sabha for their active consideration. It further states “the Gram Sabha is also free to 

consider all the community, individual as well as cultural and religious claims, over and 

above the claims which have already been received from Rayagada and Kalahandi districts” 

(Para 59)  

 

D. Time line for Filing of Claims: 

 

The judgment further lays down clear timelines within which the claims have to be 

considered and decision has to be taken by the Gram Sabha in the presence of judicial 

officers as observers as under. (Para 60 and 62)  

 

a. All fresh claims for individual, community, religious or customary rights have to 

be filed within 6 weeks from April 18th 2013 i.e by June 1st 2013  

 

b. The Gram Sabha has to take a decision on all fresh claims filed within three 

months and communicate the same to the MOEF, through the State Government. 

 

E. Process for claim filing:The Evidences Required for Filing of Claims 

 

For determination of individual forest rights any two of the below mentioned evidences 

would be enough. Further they are not in order so any two will be sufficient to support one’s 

claim. 

 Public documents including  

 government records such as Gazetteers, Census, survey and settlement reports, maps, 

satellite imagery,  

 working plans, management plans, micro-plans, forest enquiry reports, other forest 

records,  



FRA  Orientation in Orissa   5 
 

 record of rights by whatever name called, pattas or leases,  

 reports of committees and commissions constituted by the Government,  

 Government orders, notifications, circulars, resolutions; 

 Government authorized documents such as  

 voter identity card,  

 ration card,  

 passport,  

 house tax receipts,  

 domicile certificates; 

 quasi-judicial and judicial records including court orders and judgments; 

 any record including maps,  

 record of rights, privileges, concessions, favours, from erstwhile princely States or 

provinces or other such intermediaries; 

 research studies,  

 documentation of customs and traditions that illustrate the enjoyment of any forest 

rights and having the force of customary law, by reputed institutions, such as 

Anthropological Survey of India 

 physical attributes such as house, huts and permanent improvements made to land 

including leveling, bunds, check dams and the like; 

 traditional structures establishing antiquity such as wells, burial grounds, sacred 

places 

 genealogy tracing ancestry to individuals mentioned in earlier land records or 

recognized as having been legitimate resident of the village at an earlier period of 

time; 

 Statement of elders other than claimants, reduced in writing. 
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The new amendment Rules of September 2012 have further clarified the evidence for 

“Community Forest Resource”1  which among others, include – 

 community rights such as nistar by whatever name called;  

 traditional grazing grounds; areas for collection of roots and tubers, fodder, 

wild edible fruits and other minor forest produce; fishing grounds; irrigation 

systems; sources of water for human or livestock use, medicinal plant 

collection territories of herbal practitioners;  

 remnants of structures built by the local community, sacred trees, groves and 

ponds or riverine areas, burial or cremation grounds; 

 Government records or earlier classification of current reserve forest as    

protected forest or as gocharor other village common lands, nistari forests 

 Earlier or current practice of traditional agriculture2 

 

F. The expectations of the SC and the impact of decision of gram sabha on the future 

of the community 

BOX-II  

Field Statistics: 

 Thenumber of villages/ habitations who have already filed claims: 

Raigada: 185 Individual Claims Filed/ 0 CommunityClaims Filed 

Kalahandi: 31 Individual Claims Filed/ 6 Community Claims Filed   

The Status of filed claims as on date:  

Raigada: 145 Individual ClaimsSettled, 40 Claim spending/ No Community Claims 

Pending 

Kalahandi: All Individual Claims have been Settled/3 Community Claims  

Settled and 3 Claims Pending 

Further there are some crucial information that needs to be ascertained to ensure that the 

process of recognition is transparent and fair. Thus for example the number of 
                                                             
1 Substituted by Rule 12(i)  of the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of 
Forest Rights) Amendment Rules, 2012 ( vide Notification  No G.S.R. No. 669 (E).dated 6th September,2012) 
This was earlier titled as  “community forest rights” which was a typographical error 
2Inserted by Rule 12 (2)  of the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest 
Rights) Amendment Rules, 2012 ( vide Notification  No G.S.R. No. 669 (E).dated 6th September,2012) 
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villages/hamlets that are dependent  on the area needs to be ascertained. Also the number of 

villages /habitations who are yet to file claims needs to be found out.  

 

BOX-III  

Directions issued by Ministry of Tribal Affairs to the Odisha State Government 

 

a. Ensure complete and unequivocal understanding of the operational aspect of the judgement 

with a clarity of role and responsibility of each party in the dispute. 

b. Knowledge of all the parties before the court and their position  

c. The comprehensive list of all Gram Sabhas should include  all such villages from where 

people access the forest area of Niyamgiri falling in the BMP area either as habitat or for 

collecting MFPs, or whose religious  rights would be affected  by the diversion of  forest area  

for mining  

d. The State must ensure proactive sensitization about the FRA process  of the Gram 

Sabhashaving a claim in the BMP Project or PML (proposed mining lease) area and those 

dependent on such area  especially within the BMP Project area . To ensure this village 

level consultations, SDLC meetings, DLC orientation within a maximum period of 15 days, 

on a campaign basis about the rights vested with them under FRA and PESA . 

e. Sensitization at the village/palli level/ SDLC level/DLC level regarding nature of claims 

that may be filed including religious and cultural rights as per the SC judgement and the 

consequence thereof. a. More importantly, nature of evidence to be adduced in support of 

such claims and in accordance with Rule 13 under FRA.  

f. Free Distribution of Claim Forms for filing of claims must be ensured.  

g. Provision of assistance in filling up the claim forms for cultural and religious claims over 

and above the claims already been received.  

 

Based on the Supreme Court directions discussed above, we propose two day sessions in the 

in the concerned districts of Kalahandi and Rayagada close to the BMP area. 
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Proposed Sessions: 

1. Introductory Session: Constitutional Safeguards; Preambular Emphasis of FRA 

and PESA and Cardinal Principles 

The session will start with some ice breaking exercises and a brief introduction of the 

constitutional safeguards to tribal communities vis a vis the scheduled areas, religious and 

cultural rights. This would be then also introducethe five cardinal principles on which FRA 

stands which includes rationale, authority, rights with responsibility, sustainability, process, 

tenure security and mandate of FRA. This would be followed by discussing and ensuring 

conceptual clarity on terms used in FRA such as FDST, OTFD, Habitat, Community Forest 

Resource, Community Forest Resource, Community Forest Right, evidence alongwith other 

essential terms that are necessary to understand the law on FRA in an interactive session.  

The Oriya translation of the instructions issued by GOI to the State dated 2ndMay 2013 will 

be freely distributed to the participants, and each para of the circular will be explained to 

them. To what extent these instructions have been complied with by the State government 

will be carefully noted. If possible, the instructions will also be translated and read out in the 

local Kuwi dialect that is understood by the local people. 

2. Process for filing claims: Ensuring that new Rules, Guidelines and Supreme 

Court judgment is explained 

This shall be followed by a brief information on the process of recognition and vesting of 

forest rights to FDST and OTFD ( if any) keeping in mind the amendment Rules of 

September 2012 and also mindful of guidelines of July 2012. The session will specifically 

bring out the subtle additions and interpretation that the Hon’bleSupreme court has brought 

out especially with regard to cultural and religious rights and the mandate to protect and 

safeguard the same. 

3. PESA and role of Gram Sabha: Brief Introduction of Central PESA, its 

adaptations and scheduled areas specific legislations of Orissa which has 

relevance to the OMC Judgment 

The Supreme Court has specially brought about the role and significance of Gram Sabhain 

scheduled areas. Specific legislations such as those on prevention of land alienation such as 

OSATIP, MFP ownership and administration in Scheduled areas among others are significant 
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and needs to be explained in such sessions. Further the Gram Sabhas competence and role in 

safeguarding cultural religious rights including their cultural identity are some of the other 

significant aspects covered by the Hon’ble Supreme Court. A brief session on the same 

would be necessary. 

4. The Violation of the Rights of the Tribal Groups including the Particularly 

Vulnerable Tribal Groups and the Dalit Population 

The fate of the Particularly Vulnerable Tribal Groups needs some emphasis, as very few 

communities in India in general and Orissa in particular come under the ambit of such a 

category. Their dependence on the forest being almost complete, the violation of the specific 

protections extended to their “habitat and habitations” by the Forest Rights Act, 2006 need to 

be made clear. 

5. Concluding Session: problem Solving and Clarifications Session 

The orientation session will conclude with a problem solving plenary where the level of 

knowledge as well as clarity on processes shall be assessed and suggestions shall be given 

given accordingly.  

6. Medium of Instruction and Method 

The sessions will be conducted in a PanchayatShivir mode and the language of instruction 

will be in Hindi with simultaneous Oriya and local vernacular translations facilitated by the 

State. Same basic material on the above comprising the essential aspects on both FRA 

especially regarding the claims process and more specifically on the evidence based claims 

will also be prepared. Similar fliers on PESA and specially the specific steps that Orissa 

government has taken shall be prepared.   

7. Target Audience: 

The target audience will be primarily FRC and other Gram Sabha members and this could be 

in the presence of the lower level functionaries from the forest, revenue and tribal 

departments and the Panchayat Secretary who is mandated to facilitate the Gram Sabha 

including the FRC in this regard. The reason for selection of the FRC and Gram Sabha 

members as the target audience is the role of the FRC and Gram Sabha as envisaged by the 

Hon’ble Supreme Court (discussed above). More importantly, the FRC and the Gram 
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Sabhaare the first institutions to ensure that forest rights are recognized and it is their decision 

that holds supremacy in the recognition process.  

 

 

8. No of Sessions 

It is envisaged that atleast 2-3 sessions are conducted in the concerned districts of Kalahandi 

and Rayagada close to the BMP area. 

9. Role of the State Government in the Sessions:  

This session has to necessarily be conducted with facilitation of the State Government 

through State appointed resource persons who also cohost the problem solving sessions as 

well as clarifying certain State specific aspects on FRA and PESA. 

 

10. Time: Between 23rd to 26th of May 2013 


